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SAFETY AT SEA l 

ARTHUR K. KUHN 

UNDER the American constitutional system we never 
fully know the effect of our legislation until it has 
been interpreted by the highest court. Although our 
legislation upon the liability of carriers by sea dates from 
1852, we did not know until the Supreme Court's decision in 
the Titanic case in 1913, that the statute applied on the high 
seas in every case to foreign ships as well as to American. As- 
suredly the debates in Congress in 185 1 show that it was in- 
tended to foster only our own shipping. But now that we have 
an interpretation of the law, let us consider whether there is 
need for reform. 

In 1852 the old common-law liability of common carriers 
was still applicable in the United States to carriers by sea. 
Congress in order to place our own shipping upon a basis at 
least as favorable as the British, passed the present statute 
limiting the liability of the shipowner to the value of the ship 
after the accident. It was distinctly stated in Congress by the 
sponsors of the bill that its provisions were substantially the 
same as the British statute. Curiously enough, however, the 
British statute as interpreted by the British courts was vastly 
more favorable even then than the statute which was proposed 
and is now the law of the United States ; for the British law 
held the shipowner in the event of negligence up to the value 
of the ship before the accident, whereas the United States 
grants exemption for all but the value of the ship and freight 
after the accident, which frequently means nothing but the 
pending freight. 

Moreover, at this period Great Britain had already abro- 
gated what Sir Frederick Pollock has termed the " barbarous " 
rule of the common law, which denies a remedy to the de- 
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pendents of persons actually killed through negligence. In 
1846 the British Parliament created a maximum right of re- 
covery of £1000 in case of an accident upon the high seas 
resulting in the death of any person through negligence. 
Although this right exists in practically all our states in one 
form or another, Congress has failed to abrogate the rule of 
admiralty. A bill for that purpose, known as the Peters bill, 
was defeated at the last session. 

But Great Britain went much further than this. In 1854 
Parliament came to the conclusion that " to exempt ship- 
owners from liability beyond the value of an inferior ship 
would be an encouragement to unprincipled persons to employ 
worn-out or inadequately-manned vessels in the conveyance 
of passengers," and passed the present statute granting a min- 
imum of £15 per net registered ton of the ship to cover pos- 
sible claims for personal and property damage. 

At the time our rule was adopted, our carrying trade was 
relatively much more important than it is today. Since then, 
Great Britain has greatly increased its lead, so that today our 
2,000,000 gross tons of ships represent less than 10% of the 
tonnage of Great Britain, although Great Britain has adopted 
a still more liberal rule toward shipper and passenger than 
existed in 1852. What is the conclusion? I will not be guilty 
of the argument that our merchant marine degenerated because 
we failed to adopt it. That would be arguing post hoc ergo 
propter hoc, but it is a fair conclusion that the existence of the 
American exemption did not increase our merchant marine 
and that the liberal British rule did not operate to the detri- 
ment of theirs. 

Now, however, the Supreme Court has said that our exemp- 
tion rule applies to all ships, foreign or domestic, so that, in 
case of a ship like the Titanic, though never in our juris- 
diction, American sufferers could not claim the liberal rule 
which its own flag was willing to accord, and did accord in 
British courts. Does this not make an insufferable rule more 
insufferable still? 

Were the relative amount of American and British tonnage 
reversed and were the relative amount of ocean-borne com- 
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merce of the United States and Great Britain reversed, the 
rule would still be unfair, as it would be inconsistent with the 
development of the law of carriers upon land. Ethically 
speaking, it makes no difference whose ox is gored. But, con- 
sidering the statistics as they are, the result is nothing less 
than bizarre. In 191 3 the ocean-borne commerce of the 
United States amounted to $3,700,000,000, of which only 10% 
was carried in American vessels. Though the exact figures 
for passenger traffic are not available, the proportion of Amer- 
ican passengers carried on foreign ships is even greater. So 
that in contemplating a law which refuses a more liberal 
remedy to American passengers and cargo-owners given by 
the foreign flag, we may well say that the goring of the ox is 
not only wrongful, but that it is our ox which is gored. 

When we come to discuss the Seamen's Act, we are again 
confronted by a curious situation. Though by its terms not 
restricted to American shipping, we are informed by the State 
Department that treaties applicable to most of the maritime 
nations practically exempt them from provisions intended to 
safeguard life at sea. We are pre-eminently a nation of trav- 
elers and cargo-owners and not of shipowners. In contem- 
plating the limited-liability act in combination with the Sea- 
men's Act, the American traveler and cargo-owner may well 
exclaim : " Heads I lose and tails I fail to win." And as for 
the seaman, a workman's compensation act applicable upon 
the high seas would have been more effective. 

But I would wish my discussion to be something else than 
negative. I believe an enactment providing for liability of 
shipowners of a minimum of so much per net ton, at least 
for passengers who have been injured by negligence, would 
not only be just, but would not be detrimental to the ship- 
owner, because it could easily be compensated for by insur- 
ance. It would tend to encourage a greater safeguarding of 
life at sea. Above all, Congress should declare that any 
greater remedy allowed by the law of the flag of a foreign 
ship may be recovered by claimants in our own jurisdiction. 

We wish to build up an American merchant marine. I be- 
lieve that we shall, and that we are at the parting of the ways 
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as to much of our past policy. Let us start fair. The nations 
of the world are endeavoring to reach some international 
agreement on these questions of liability. The international 
maritime committee and the official diplomatic conferences on 
maritime law have taken up the subject. Our own delegates 
have not been progressive because their national legislation 
has not been so. Let us create our merchant marine in har- 
mony with the rest of our national ideals, upon the basis of 
justice and expert knowledge, and not of favoritism. 
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